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Introduction

This is a twenty-four (24) hour take-home examination.

Conditions and your professional commitments

Once you have received this examination, you may not discuss it with anyone prior to tto the end of the examination period.  Nor may you collaborate on the exam.  

Professor Hughes permits you to use any and all inanimate resources.  The only limitations on outside materials and resources are those established by the law school for take home examinations.

By turning in your answers you certify that you did not gain advance knowledge of the contents of the examination, that the answers are entirely your own work, and that you have complied with all relevant Cardozo School of Law rules.
Examination logistics
You have 24 hours from the time you receive this examination until you return your answers to the “drop box” on the Angel system.

TO COMPLETE THE EXAM, YOU MUST ALSO DOWNLOAD DOCUMENT x-05Copyright Exhibits.doc, WHICH IS THE EXHIBITS FOR PART II.

The Examination consists of three parts (after this introduction).  Part I is a set of true/false questions. Part II consists of a short essay problem; Part III is a longer essay problem.  Recommended lengths for the essays in Part II and Part III are given.  You may write more than the maximum word limit, but Professor Hughes takes on no obligation to read beyond these word limits. 

You may include an outline to each essay, which will not count against the page limit.

Please include a word count (such as “This essay is 687 words”) at the end of each essay answer.

Format of your answers

Please answer the True/False questions with a simple printed list of the question numbers followed by “True” or “False”, i.e.

30.
True

31.
False

32.
False

33.
True

This list should come BEFORE your essay answers and BE ON A SEPARATE PAGE FROM YOUR ESSAY ANSWERS.  The essay answers to Part II and III should also start on SEPARATE pages (or be in separate Bluebooks).  In other words, if you are typing your answer, there should NOT be a page which is the end of your answer to Part II and the beginning of your answer to Part III.

If you are writing by hand, please try to write neatly and legibly.  If a student’s essays are too difficult to read, the student may be required to read and/or type the  essays. 
GOOD LUCK

A great winter break to everyone. Best wishes for those graduating.  Thanks for a very enjoyable class.

Part I. True/False Questions
(30 points)

This part of the exam is worth  30 points.  Each answer is worth 1.5 points.  Note that there are 22 questions, so in the same spirit as the LSAT and other standardized tests, you can get 2 wrong and still get a maximum score on this section.   

Again, please answer these questions with a simple printed list of the question numbers followed by “True” or “False”, i.e.

30.
True

31.
False

32.
False

33.
True

This list should come BEFORE your essay answers and BE ON A SEPARATE PAGE FROM YOUR ESSAY ANSWERS. 
If you are concerned about a question, you may write a note at the beginning of your essay answers concerning that question [mark the section “True/False Comments”], but only do so if you believe that there is a fundamental ambiguity in the question.
Some General Questions

TRUE OR FALSE
01.
“Probative similarity” is the terminology used to describe the similarity being studied in the second half of the Arnstein test, in which the court must determine whether the defendant improperly appropriated protected elements of the plaintiff’s expression.

02.
Bright Tunes Music Corp. v. Harrisongs Music establishes the doctrine that a defendant must intend to copy the plaintiff’s work in order to be found liable for infringement of the plaintiff’s copyright.

 03.
The modicum of creativity requirement for copyright protection may be met by originality in a work's selection and arrangement, particularly for works that are non-fictional databases or collective works such as newspapers.

04.
Designs on wallpaper are not copyrightable because wallpaper is a “useful item” under copyright law.

05.
In Carol Barnhart v. Economy Cover Corp. Judge Newman believed that the two unclothed torsos could be protected by copyright law on the grounds that an ordinary observer seeing (at least) those two mannequins would have “an initial concept . . . of an art object” mentally separate from the mannequin as a useful article.

The Return of the Dancing Bushes

Jo Houston, a student at the Parsons School across the street, organized a group of her friends at Parsons and Cardozo to march together at the annual Greenwich Village Halloween Parade as an ensemble called "The Dancing Bushes"  – two cranberry bushes, two evergreen bushes,  one  George "W," one George senior, and, finally, two very large Barbara Bushes.  (She got the idea from a friend at UCLA – as told in Copyright Exam Fall 2002.)  

Ms. Houston – affectionately called JoHo by her friends – made elaborate, detailed sketches for each costume, selected materials, and wrote assembly directions for each costume.  But each student did the work of building his or her own costume -- sewing, pasting, etc.  JoHo reviewed the progress of each student’s work weekly, trying to correct mistakes and urging each student to improve construction. Ultimately, each person was responsible for final assembly of his or her own costume, but almost all the costumes closely followed JoHo’s sketches.  

JoHo also held three rehearsals in a local gymnasium in which the Dancing Bushes practiced marching and dancing together according to JoHo’s goal – “We can really make a strong political statement with this performance art.”  Although she knew exactly what she wanted, JoHo only had the steps, dances, and movements she planned for the ensemble in her head.

After the parade, the students returned triumphantly to Fifth Avenue between 12th and 13th Streets.  There, they ask a passer-by [person A] to use a camera belonging to one of the students and snap a couple pictures of them.  Person A takes two pictures {#1 and 2}, then suggests the Dancing Bushes pose inside the big windows of Cardozo like a series of Bush-mannequins.  They agree and person A takes individual pictures of each of the ten students [in careful, very theatrical poses] until the camera runs out of film {pictures #3-13}.  While A is taking these pictures, a friend of hers [Person B] walks up, A and B exchange greetings, and B asks A if she too can take pictures.  A says yes.  B pulls out her Canon Powershot 650 camera with a super range X295487 ultra lens and rapidly takes dozens of shots.  Person A returns the student’s camera to the student.

Some of the photos from the student’s camera are used in a subsequent issues of Cardozo Life called “Halloween Horticulture,” while some of the photos taken by B appear in the The New York Times under the headline “Full moon madness at professional school”.

Afterwards, JoHo stores all the costumes together in a friend’s loft in DUMBO.

Unfortunately things have gotten a little complicated because the first passerby [A] was famed photographer Annie Leibowitz; the second passer-by [B] was rising star photographer Johnette Stubbs.

As you know from our class discussions, clothing is generally NOT copyrightable, but some costumes – like the “Barney” Dinosaur costume are copyrightable.  For purposes of these questions, assume several – maybe all -- of the Dancing Bushes costumes are copyrightable.

TRUE OR FALSE
06.
Bob had a video camera and, during the parade, recorded the entire Dancing Bushes choreography; when he puts the video on YouTube, JoHo will almost certainly succeed in suing him for copyright infringement of her Dancing Bushes choreography.



07.
Together the Dancing Bushes may qualify as a “collective work” and, if it does, no matter who owns the copyright in each costume, JoHo probably owns the copyright to the collective work.


08
From the facts available, JoHo has a reasonable (or better) claim to be the author of each costume on the grounds that each student sewing his/her own costume was only carrying out JoHo’s artistic vision at her direction.
09
All other things being equal, if JoHo is found to be the author of all the costumes, then the fact that JoHo was still on 6th Avenue when the student handed her camera to Annie Leibowitz and asked Leibowitz to take the pictures will strengthen Leibowitz’ claim to have a copyright in photos #1 through 13.

10.
All other things being equal, based on the available facts, Leibowitz has a stronger claim to her own copyright in photographs #3-13 than in photographs #1 and #2.  

11
Assuming that there is sufficient originality in her photographs, Stubbs unquestionably has a copyright in the photographs she took because she had permission from Leibowitz.

12.
If the students’ poses and positions in the windows for photographs #3-13 are completely at the direction of Leibowitz and Stubbs takes all her photograph at the same time, this will weaken Stubbs claim to copyright in her photographs (or make the copyright in Stubbs’ photos “thinner).

13.
What Leibowitz said to Stubbs was sufficient to establish joint authorship under the statutory definition and the analysis in Thomson v. Larson.
14.
From the facts given, JoHo has a reasonable (or better) argument that each costume is a derivative work of the sketch JoHo had made for that costume.

15.
For the Barbara Bush costumes, JoHo had purchased several yards of floral-pattern fabric designed by Laura Ashley.  When Laura Ashley, a Republican, learns about this, Ashley will have a strong claim against the Dancing Bushes for violation of the right of public display for her copyright in the fabric design.

Some More General Questions

TRUE OR FALSE
16.
Under the analysis elaborated in Computer Associates v. Altai, the “abstraction, filtration, comparison” test is just a form of what we have called “fragmented literal similarity.”  

17.
In CCC Information Systems v. Maclean Hunter Market Reports, the court determined that the used car valuations were opinions, not “facts” as Justice O’Connor described facts in the Feist decision.
18.
The work-for-hire doctrine applies only to works arising from employee/employer relationships as defined by state law  and fifteen (15) statutorily enumerated contract or commission relationships  when the work-for-hire status is acknowledged in writing.

HOLY CHIC

The Church for Hopeful, Intelligent Communitiies (CHIC) is a new Presbyterian congregation in Greenwich Village.  The Wall Street Journal, the New York Times, and Rolling Stone have all written stories on CHIC as the “future of organized religion” in urban America.  CHIC distributes its reverends’ sermons in advance by email, offers daycare and kindergarten for children for working parents, and has Sunday services that emphasize music and “performace art.” Assume CHIC is a completely bona fide non-profit, religious group.

TRUE OR FALSE
19.
Section 110 of the Copyright Act allows CHIC to perform all Andrew Lloyd Webber Broadway musicals (such as “Evita,” “Phantom of the Opera,” and “Jesus Christ Superstar”) at Sunday services without violating the right of public performance in any of Webber’s copyrights.

20.
If CHIC Sunday school instructors purchase authorized DVDs of Disney cartoons, section 110 permits them to show these animations to the Sunday school children in the regular Sunday school classroom as long as the public performance is part of their face-to-face teaching activities. 

21.
If the CHIC choir decides to record their choral versions of Madonna’s “Vogue” and Shirley Bassey’s “Diamonds are Forever,” then as long as the lyrics, melody, and basic character of each musical compositions are unchanged, the CHIC choir will be able to make and distribute these new sound recordings under a section 115 compulsory license.
22.
Section 115 does not give CHIC a compulsory license to distribute online the lyrics for the two musical compositions mentioned in question #21 as part of CHIC’s online “karaoke confessionals.”

Part II – Brokeback Washington

(20 points – recommended 500-750 words)
Although it did not win the Oscar for “best picture,” the 2005 film Brokeback Mountain received huge amounts of attention for its portrayal of the love affair of two twentieth-century cowboys.  The film was marketed with a poster showing the two main characters posed enigmatically against a background of the rugged countryside where they met.  See Exhibit A.   During approximately the same period, the New Yorker magazine ran a cover, Exhibit B, portraying President George W. Bush and Vice-President Dick Cheney in a similar pose.  The cover ran a few weeks after Vice-President Cheney had accidentally shot one of his companions while hunting.   

Assume that the Brokeback Mountain poster (Exhibit A) has a copyright completely independent of the copyrights in the Brokeback Mountain film, script, and short story.

Write an essay analyzing the potential liability and defenses of the New Yorker if the New Yorker is sued by the owner of the copyright in the poster.

[You can also find these images on the Internet by Google.  Use <brokeback mountain> or <brokeback mountain poster> for Exhibit A and <brokeback mountain new yorker cover> for Exhibit B.]
Part III.   Carbitecture

(40 points, recommended 1000-1500 words)

Todd Rymes is is the author of a new best-seller, Carbitecture – Building Skyscraper Cakes and other carbohydrate fantasies.  The Carbitecture book describes, in step-by-step instructions, how to make fantastically large and realistic versions of major architectural and sculptural works in delicious cake form.  It includes drawings of each step of the baking process, drawings of some of the final shapes, and photographs of some of the final shapes.  Todd wrote all of the text and drew a few the drawings himself; the rest of the drawings – including the cover art -- were done by artist Thomas Boskett; the photographs were done by Johnette Stubbs.

Most of the shapes are well-known and closely resemble their namesakes, such as “Carb Parthenon” (5th century BC), “Massive Carb Sears Tower” (1973), “Carbo Mount Fuji” (undated), “Carb Statue of Liberty” (1886), “Carb Frank Gehry I,” a shape that resembles the architect Frank Gehry’s ususual Bilboa Museum (1997), and “Carb Frank Gehry II,” modeled on the architect’s Walt Disney Concert Hall in Los Angeles (2003). [Years indicated are the years the real designs were originally built.]

Frank Gehry read an advanced copy of Carbitecture and agreed to a a quotation from him appearing on the back cover the paperback editions: “I’ve never seen a sweeter take on my designs.  This is pure bakin brilliance.”

Recently, Martha Stewart featured Carbitecture on her television show.  Martha showed the book cover to her audience, then showed many of the pages – with television close-ups of the images.  Martha then “made” two of the cake designs herself and showed the final results on camera.  One of the designs she made was “Carb Frank Gehry II”; the other was “Carb Statue of Liberty.”   The television camera did a long close-up on the finished cakes, sitting on a table, as Martha talked about each of them, Todd’s culinary genius, and how relaxing baking was.

Recently, at a widely-publicized charity event, Martha Stewart made two more cakes from Carbitecture,: one of  “Massive Carb Sears Tower” and one of “Carbo Mount Fuji.” Both were put in the charity auction.  The two cakes were purchased by the Nikko Hotel, a luxury hotel in Los Angeles. In the Japanese tradition of food display, the Nikko Hotel had the two cakes sprayed with wax and now displays them in a airtight glass case in the hotel lobby.

Todd has decided to collect as much money from Martha Stewart and Nikko Hotel as possible for copyright infringement.  At the same time, he is concerned about possible lawsuits from other people – toward himself or Stewart or the hotel. 
Write a 1000-1500 word memo describing the copyright claims, focusing [a] on issues and questions related to copyrightability and ownership, then [b] possible infringement of section 106 rights and any reasonable defenses.  As you know, architectural designs are copyrightable under the definitions in section 101.

End of exam – fall 2006

 # # # # 


